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Some Definitions 

“Governing Documents” 
  - Plat, Declaration, Bylaws, and Articles of  Incorporation. 

 

“CC&Rs” or “Declaration” 
  - Shorthand for “Declaration of  Covenants, Conditions and 
Restrictions”. 

 

“Rules and Regulations”  
  - Any rules of  the Association adopted by Board resolution. 



Some Definitions 
Oregon State Law 
“Planned Community Act” (PCA) – ORS 94.550-94.785 

  - Governs planned community associations, often called 
homeowners associations. 

 

“Condominium Act” (OCA) – ORS 100 

  - Governs condominiums. 
 

“Nonprofit Corporation Act” – ORS 65 

  - Governs nonprofit corporations. 



Some Definitions 
Federal Law 
“Fair Housing Act” 
  - Prohibits discrimination in providing housing. 

 * Oregon also has state fair housing laws. 
 

“Americans with Disabilities Act” 
  - Prohibits discrimination to persons with disabilities in places 
of  public accommodation. 
 

FCC Regulations 
  - Prohibits restriction of  satellite dishes. 



Some Definitions 

Local Law 
City and County Ordinances 
  - Zoning, parking, parks and recreation. 



Declaration 
What is a Declaration? 

Developer builds planned community (or 
condominium) with lots (or units) close together, 
often with common areas. 
 
Developer records a Declaration containing 
promises (covenants) that all the neighbors make 
with each other. 
 
These covenants are binding on all successors. 



Bylaws 
What are Bylaws? 

There needs to be some entity to enforce the rules. 
 
Declarant establishes an Association as a nonprofit 
corporation to govern. 
 
As with any corporation, Bylaws are adopted to 
govern the Association. 



Declaration vs. Bylaws 
What’s the difference? 

DECLARATION 

Establishes the planned 
community or condominium: 
•  Identifies the lots or units 

subject to the Declaration 
•  Provides use restrictions* 
•  Designates who is responsible 

for maintenance* 
•  Sets architectural controls  
•  Establishes voting rights 
•  Establishes assessments* 

BYLAWS 

Establishes the rules of  the 
Homeowners or Condo 
Association: 
•  Designates a Board of  

Directors and Officers 
•  Requires Board and owners 

meetings 
•  Establishes quorum 
•  Sets rules on insurance and 

reserves 



The Overlooked Governing Docs 

Plat Map  
  – Depicts the lots or units and any common areas on a map. 

 
Articles of  Incorporation  
  – Incorporates the Association as a nonprofit corporation. 

 



So what? 
Why does the difference matter? 

Hierarchy  
  – Some governing documents trump others. 

 
Difficulty to Amend  
  – Different governing documents take different percentage of  
owner consent to approve amendments. 



Governing Documents 

Hierarchy: 
1.  Federal and State Law 
2.  Plat  
3.  Local Ordinance 
4.  Declaration  
5.  Deed 
6.  Articles of  Incorporation  
7.  Bylaws  
8.  Rules 

Rules of  Thumb: 
When inconsistent, the higher 

law or document controls. 

The higher on the hierarchy, 
the more difficult to amend. 



Which controls when they conflict:  
Statute or Governing Documents? 
Federal Law or State laws other than PCA and OCA  
  – Likely trumps your Declaration and Bylaws. 
 

Oregon PCA and OCA  
  – Usually governing documents control 

Default - Most provisions allow Declaration and Bylaws to control 
  Mandatory - Some provisions trump the Declaration and Bylaws 
  Elective - A few provisions only apply when the Declaration 

and Bylaws expressly provide for it 

Local Ordinances  
  – Independent of  governing documents, which means the 
more restrictive provision controls. 



Which controls when they conflict: 
Statute or Governing Documents? 
Pre-2002 Planned Communities and Limited PCA 

Applicability 

IF you are a pre-2002 planned community that was 
NOT “created under” the PCA, 
 
THEN only certain provisions of  the PCA apply, and 
only to the extent consistent with the Declaration and 
Bylaws. 

  - Essentially a super-trump. 



How to Use Your Documents 
Key words 
- May vs. Shall. 
- Know your definitions.  

 
Restriction 
- Ambiguity can be a benefit.	  “Cons'tu'on”	  vs.	  “Ordinances”.	  

 
Substance  
- Word Search. 
- What authorities can be contracted. 
 
	  
	  
	  



What is a Resolution?  
Used to enact rules or formalized policy.  
 
For complex, lengthy, or formal issues. 
 
Creates consistency in rule enforcement and policies 
adopted by the Board.  
 
Ensures formal record of  the board decisions but is 
not mandated by law and no recording is required.  



Authority of  a Resolution 

Declaration and/or Bylaws 
 
Condominium Act, Planned Community Act, 
Nonprofit Corporations Act 
  - No specific grant of  authority. 
  - Resolutions described in manner that indicates a 
presumption of  a Board’s authority to adopt them. 
  - Board empowered to make all decisions for the 
Association, except for matters reserved for owners. 
	  



Limits of  Authority 

Can’t contradict the Declaration, Bylaws or statutes. 
 
Can’t exceed the Association’s powers. 
 
Neighbor vs. Neighbor disputes. 
 
Must be “reasonable”. 

	  



Common Types of  Resolutions 

Interpretive 
  - Clarify ambiguous provisions in the Declaration or Bylaws 

 
Procedural 
  - ARC Application Process 
  - Enforcement Procedures   

 
Rule-Adopting  



Rules and Regulations 

How Adopted  
  – By the Board of  Directors through a resolution. 
 
How Amended  
  – At will by the Board through a resolution. 
 
Basis of  Authority  
  – Any rules and regulations must be tied to some provision of  
the Declaration or Bylaws. 
 

 Don’t rely too heavily on broad or vague language like the prohibition 
 against “noxious or offensive activities”. 

 
	  



Rules and Regulations 

Content  
 
  - Must be consistent with all governing documents or else the 
rule is void. 
 
  - Cannot set rules on matters exclusively governed by 
Declaration or Bylaws (e.g., rental and pet restrictions). 
	  
	  



Process for a Resolution 
Resolution proposed by Board member via motion in an 
open meeting. 
 
Seconded, discussed, amended (or not), vote to adopt.  
 
Recorded in minutes. 
 
Prepared in final written form. 
 
Distributed to owners (rules, fine schedule). 

	  



Form of  a Resolution 
      Grant of  authority 

 
      Purpose and effect  

 
      Signatures 

 
      Record keeping 

 

	  



Document Amendments 

Know the Voting Threshold 
  - Declaration is typically 75%  
  - Bylaws are typically 51% 
  - Some amendments require 100% 
  - Certain use restrictions may require a higher threshold like 

75%, such as rental, pet, or age restrictions, even through they 
are contained in the Bylaws 

 
Some only require certain owners consent 
 
Some documents allow for just the Board to amend 



When to Amend 

Adding Use Restrictions  
  - When considering the adoption of  new rules and regulations, 
consider whether a Declaration or Bylaw amendment would be 
needed. 

 
When required  
  - An amendment must be made if  you want to change, delete, 
or add any language. 
 



When to Amend 

Practical Reasons to update: 
  - Update with statutory changes. 
  - Clear up confusing or unworkable documents. 
  - Remove developer language. 
  - Change architectural standards. 
  - Impose new or change existing use restrictions. 
 



When to Amend 

Amend and Restate 
You can adopt completely new 
documents that supersede the 
old ones, but must be approved 
by owners. 
 

Restate Only 
ORS 94.625, 100.135 - You can 
adopt restated documents to 
consolidate all amendments 
without changing any 
language. 
  - This can be done by the 
Board alone.  
 



How to Amend 

Overview of  Procedure: 
1.  Determine changes to be made. 
2.  Contact an attorney who specializes in amendments (do 

NOT do your own amendments). 
3.  Draft proposed amendment. 
4.  Conduct vote. 
5.  Finalize amendment and obtain required approvals. 
6.  Record amendment. 
 



How to Amend 
Owner Participation and Approval 

Percentage  
  - Ensure you know the correct percentage to approve and if  
any specific owners are required to approve. 
 - Work with your manager to develop a plan to achive quorum. 
  

Straw poll  
  - Consider conducting a straw poll to gauge owner support. 

  - Appoint committees to increase owner support. 



How-to Amend 
Owner Participation and Approval 

Gov’t Approval  
  – Get preliminary approval from government agencies (for 
condominiums only). 

 
Costs  
  - Consider the costs. 

 
Alternatives  
  - Are there alternatives such as a board resolution? 
 



How to Amend 
Other Required Approvals 

Government  
  - Most condominium Declarations and some Bylaw 
amendments require approval by the Real Estate Commissioner 
and the Tax Collector, and possibly the City or County. 

 
Required consents  
  - Some amendments may require declarant (developer) or 
mortgagee (lender) consent. 



How to Amend 
Voting 

Vote at a Special Meeting  
  - Conduct the vote in person or by proxy at a meeting 
called for that purpose. 

 
Vote by written ballot in lieu of  a meeting  
  - Owners cast written ballots that are mailed – this is the  
PREFERRED method of  voting on amendments 



How to Amend 
Recording 

Format  
  - Amendments must be in a format suitable for recording. 

 
Execution  
  - Must be signed and certified by president and secretary. 

 
Notarization  
  - Signatures must be acknowledged by a notary public 



How to Amend 
Recording 

Distribution  
  - The amendment should be distributed to all current owners. 

 
Effect  
  - Once recorded, the amendment is effective and binding on all 
current and future owners. 



Now you have the legal definitions  
let’s get practical…. 

 
Governing Documents can be 

confusing and difficult to change!   



Training Your Boards 
Key Words  
- Shall vs. May.  
- Use restrictions. 
 

Searchable Documents  
- Convert documents.  

 
Records  
- Do you have the recorded copy? 



Solving Problems  
The governing documents, when used right, can 
make a Board of  Directors job easier:  
- Set operation practices. (i.e. when to create budgets, how often 
to assess owners)  
- Establishes a framework for committee operations.  
- Sets expectation for the way of  live in a community. Can I have 
a pink house or a chicken coop?  
 

Don’t reinvent the wheel every time an issue arises. Look to your 
documents for guidance and be consistent.  

Even when it means saying no.  



Now what? 
When is it practical to modify your documents:  
 
-  They prevent the Board from operating with legal or 

generally accepted practices.  
-  The provision can not be clarified through a resolution.  
-  The provisions no longer fit the communities way of  life.  

Educate your Board and Ownership, amending is not a simple, 
inexpensive, or quick process.  



Helpful tips…..   
 

-  Does everyone agree on the content 
-  Hire an HOA Attorney 
-  Appoint Committees 
-  Know your ownership 
-  Buy-in is KEY 
-  Ballot should be clear and easy to fill out.  
-  Make sure it is covenant for your ownership to 

respond.  



Helpful tips…..  
 -Create documents that show clearly the changes 
	  
*	  Addi'ons	  are	  shown	  in	  RED	  	  
*	  Dele'ons	  are	  shown	  in	  STRIKEOUT	  	  
*	  Comments	  are	  shown	  in	  BLUE	  	  
	  



Marketing Your Amendment 
Newsletter Articles  
- Be specific. Why is the amendment necessary. 
 

Website 
- Video's explaining amendment. 
- Survey’s. 
- Draft amendments can be posted before a vote.  
 

Townhall Meeting 
- Ensure your membership understands the amendment. 



Examples of  success  


